IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

Court of Appeal
Case No. CA HCC 114/2022

High Court of Colombo
Case No. HC/5802/11

In the matter of an Appeal in terms of
Section 320 of the Code of Criminal
Procedure Act No. 16 of 1979.
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Vs.
Thangavelu Nimalan
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AND NOW BETWEEN

Thangavelu Nimalan

Accused-Appellant

Vs.
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Before: B. Sasi Mahendran, J.
Amal Ranaraja, J.

Counsel: Suranga Bandara for the Accused-Appellant.

Azard Navavi, A.S.G. for the Respondent.

Argued on: 13.02.2026

Judgment on: 20.03.2026

JUDGMENT

AMAL RANARAJA, J.

1. The accused appellant (hereinafter referred to as the “appellant”) has
been indicted in the High Court of Colombo in High Court case number

HC/5802/11.

The charge in the indictment is as follows:

That on or about August 20, 2009, in Ratmalana in the district of
Colombo, within the jurisdiction of this Court, the appellant possessed or
had under his control, around 02 kilograms of high explosives “RDX”,
and thereby committed an offence punishable in terms of Regulation
36(1) of the Emergency Regulations published in the Extraordinary
Gazette of the Democratic Socialist Republic of Sri Lanka No. 1405/14
dated August 13, 2005, issued by the President under section 5 of the

Public Security Ordinance.
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2.

At the conclusion of the trial, the learned High Court Judge has
convicted the appellant of the charge and sentenced him to a term of life

imprisonment.

. The appellant aggrieved by the conviction, disputed judgment, together

with the sentencing order has preferred the instant appeal to this Court.

Case of the prosecution

4.

On August 20, 2009, PWO1, Chief Inspector of Police, Ruwan Prasanna
Alwis who was the Officer-in-Charge of the Terrorist Investigation
Division at the time, has arrested an individual named ‘Nadesan

Kugadasar’ in the course of an investigation into terrorist activities.

. During questioning he has disclosed information concerning the

appellant, Thangavelu Nimalan alias Selvam. Based on the information,
PWO1 has contacted the appellant through Kugadasan and requested the

appellant to be present near the People’s Bank, Ratmalana.

. At about 10.15 hours, PWO1 together with a few other officers have

arrived at the location. Once the appellant was identified by Kugadasan,

he has been detained and taken into custody.

. PWO1 together with PW16 Inspector Abdeen have proceeded to question

the appellant, during which he has revealed the whereabouts of his
temporary residence in Ratmalana. The team has then proceeded to that

location.

. Upon reaching the residence, a statement from the appellant has been

recorded by PW0S, PC 24047 Nishantha on the instructions of PWO1,

where the appellant has, among other matters stated as follows:
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“@8 CIB Yy O, XXXXXX 0900 CumOe XXXXXX 0 888 000 Aded
BeeC OC ¢@ Beam . OO 38 Bedn o> eusIdID yeosy.”

9. Such extract of the statement has been submitted as evidence in
accordance with section 27 of the Evidence Ordinance No. 14 of 1895
and marked as exhibit &;01. Thereafter, the appellant has directed the
officers to the location of the items which were dug up near a wall in the

garden.

10. A plastic bucket has been discovered containing items wrapped in
polythene bags inside which there had been a white powder-like
substance, which has later been identified to be “RDX” (an explosive

substance) by PW14, Government Analyst, Mr. Ariyananda Welianga.

Grounds of appeal

11. When the matter was taken up for argument, the learned Counsel for the

appellant urged the following grounds of appeal:

i. The learned High Court Judge failed to give due consideration to
the procedure spelled in section 31 of the Criminal Procedure Code
where it directs as to how an offensive weapon should be handed

over after its seizure.

ii. The learned High Court Judge has granted permission for the
prosecution witness to amend the documentary evidence to align

with his investigation notes in spite of the defense objection.

iii. The learned High Court Judge was wrong in deciding that the

inward journey of the production was established beyond a
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iv.

Vi.

Vii.

reasonable doubt, as there were number of gaps in the nexus or the

chain of production receipt by the witnesses.

The learned High Court Judge completely disregarded the fact that

there was a question of identity of the production.

. The learned High Court Judge has not taken into account whether

the ingredients that constitute the requirement of the section 27 of

the Evidence Ordinance have been satisfied.

The learned High Court Judge has made a serious error by
modifying an important piece of evidence to align it with the

indictment.

The learned High Court Judge erred in law by disregarding the
evidence in the confession and relying on section 27 to minimize

the damage to the prosecution case.

12. The learned Counsel for the appellant contended that the investigating

13.

officers have failed to deliver to court, the purported explosives seized

from the appellant as per section 31 of the Criminal Procedure Code

Act No. 15 of 1979.

Section 31 of the Code of Criminal Procedure Act No.15 of 1979 reads

as follows:

“The person making any arrest under this Code may take from the

person arrested any offensive weapons or any instrument capable of

being used for committing an offence which he has about his person and

shall deliver all weapons and instruments so taken to the court or officer
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before which or whom the person making the arrest is required by law

to produce the person arrested.”

14. Among the items seized from the appellant had been high explosives,

specifically RDX and detonators. Given the inherent danger posed by
these items, the investigating officers have deemed it necessary to
diffuse the detonators prior to their presentation in court. This
proactive action has been undertaken in the paramount interest of

public safety and safety of all parties concerned.

15. The diffusing process necessarily requires a certain amount of time to

16.

17.

complete. Upon the successful completion of this process, the
explosives along with the diffused detonators and other pertinent
material had been delivered to court securely. Any delay in the delivery
of these productions to court have therefore been duly explained by
the investigating officers, directly stemming from the time required for

these essential safety procedures.

Furthermore, a rigid interpretation of the provision outlined in section
31 of the Code of Criminal Procedure Act No. 15 of 1979 would
invariably conflict with the practical realities and urgent requirements
inherent in conducting in a thorough criminal investigation.
Specifically, when dealing with highly dangerous items, the immediate
priority must always be public safety and the safety of all individuals
involved in the judicial process. A strict adherence to a rapid
“production” timeline without allowing for necessary time consuming
process of safely diffusing such devices by trained experts would create

an unacceptable risk of harm.

When explosives are seized during a criminal investigation, every
movement of those items from the moment of discovery to the instance
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18.

19.

20.

an analyst begins testing must be meticulously recorded. This
recorded path is known as the ‘inward journey’. Establishing the
inward journey is not merely an administrative formality, but an
essential safeguard that preserves the integrity, legality and safety of

such evidence.

In the present case, the explosives and the accompanying detonators
have been seized by PWO1, Chief Inspector of Police, Alwis. Upon
completing the seizure, PWO1 has proceeded to seal both the
explosives and detonators before formally handing them over to Sub
Inspector of Police, Ratnayake (PW23). The parcels containing these
items have been maintained in secure custody within the reserve until
August 22, 2009. Following this date, PW23 functioning as the
production officer for the relevant unit has assumed responsibility for
the parcels and ensured its secure storage within the production room.
Prior to the parcels being presented to the Magistrates Court, the

detonators have been extracted for the purpose of diffusing.

Subsequently, the residual material from the detonators resealed and
in conjunction with the sealed parcel containing the explosives, have
been presented to the Magistrates Court. The items have thereafter
been forwarded to the Government Analyst Department for
comprehensive analysis. The officers responsible for the chain of
custody of the parcels have made requisite entries and documented
their involvement as per the standard procedure. This sequence of
events and the integrity of the handling process have been
corroborated by evidence presented thorough the narratives of PWO1,

PW10, PW14, PW17 and PW31.

The learned Counsel for the appellant has further contended that the
learned High Court Judge has failed to evaluate the extract of the
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21.

22.

statement made by the appellant and marked ;01 in light of section

27 of the Evidence Ordinance and its requirements.

Section 27 of the Evidence Ordinance No. 14 of 1895 states as follows:

(1) Provided that, when any fact is deposed to as discovered in
consequence of information received from a person accused of any
offence, in the custody of a police officer, so much of such
information, whether it amounts to a confession or not, as relates

distinctly to the fact thereby discovered may be proved.

E. R. S. R. Coomaraswamy in his book The Law of Evidence Volume 1
at page 442, outlines the requirements of section 27 of the Evidence

Ordinance as follows:

“The language of section 27 shows that the legislature has prescribed
certain limitations in order to define the scope of the information
provable against the accused. Viewed from another aspect, this means

that the section requires the following essentials.

a. The information must have been received from a person accused of
an offence, that is, the accused.

b. A fact must be deposed to as having been discovered in
consequence of such information; that is, the information must be
the cause of the discovery.

c. The accused must have been in the custody of a police officer at the
time of the statement.

d. If these facts concur, so much of such information, whether it
amounts to a confession or not, as relates distinctly to the fact

thereby discovered may be proved.”
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23.

24.

The case of Ranasinghe v. Attorney General [2007] 1 Sri L.R 218, Sisira

de Abrew, J. stated as follows:

“...discovery in consequence of a section 27 statement only leads to the
conclusion that the accused had the knowledge as to the weapon being

kept at the place from which it was detected.”

The learned High Court Judge in the disputed judgment has stated as

follows:

“w2o8 oo e 27(1) DostBe gD eduvE ewws OBRD &HE eemB®
»aisow Ariyasinghe & Others v Attorney General (G. C.
Wickremasinghe Abduction Case) 2004 (2) Sri. L.R 357 c¢o»
aldmoen BsIedd 00 8k g®0nm OBwoIN@i»sT ewvxIdy & e
PRmewegmO w8 @ sxer 27(1) DosiBe 0D ¢® eduEs w®asTRewsy
B0 IO »BY godwBsy 8¢ Bw v IOV OB g»d OB,

1. 98» B8O qerc edsE wwdh B3O,

2. 00 gewn) O85Y @E eduE 8w HADD YEnm ¢ BIeOsT.

3. oty mrmHenmm B85 e oduE @E Emews wwdmO ¢
moenz D8 §8m0 & wearilewsy udi BIO.

©WB G0 RO  Penewmd OB oduew  w®dsidews’ ¢Bes
(knowledge) B3¢ w8 20 eusIdr & @B and, 0@ »HPDO ¢EED 928sn B
B o8 e 9w B 2 ww 3 @dddds w@ATVews] %0 gun B BEdH
3Dded wewsy 888 OO §8n DBHO @ oduE @t HSimed wwdr mAo gl
OO 888 w8 e®® ¢dmdenwy 928ed @28ur O gm. mOE gBwWIDLNIWIenw
®8s3 Samarappuli Baala Arachchige Piyadasa & Others v
Attorney General CA 211/2010, 5 »8ed8 2018-1-16 S5nB Bsicd
087 ¢ w8 @ wmer 27(l) wden odve ewiws OBOD gE comB®
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25.

26.

B FOG 8OITTVewsY ©d neddih DBYSIR@ s B85 cuxtdr & i “When
analyzing the law and the decided cases it is clear that if the
accused had a knowledge of the production (fact), depending on
the production, the place it is recovered the Court can presume
the link between the accused and the production. Which will
make the accused to offer an acceptable explanation for the link
or the knowledge.” ¢ »01en © 000 HYD WOITTVEWSIE GOE DO OBIBN
gm0, & 00 0P8 m»Ped w8 gy smes’ 27(1) DoxtBe HSD ewws EOD
B oduc O RDX a8 yyom ¢ds 0@ &0wide ©w O¢ B0 050nesems
gmndews’ emged evnE 48 5 0@ O ¢® By @wde SICBEEO
0 Be08 H8n wy OB »E vIePd) s v eIV (link) Beads 2O
@B BHOnd enBBemO OEIV0 BB comryBm DD sn».”

[vide pages 80, 81 and 82 of the High Court Judgment)

The learned High Court Judge has therefore correctly applied the
principles governing recovery under section 27 of the Evidence
Ordinance to the facts of the case, thereby drawn legally permissible

inferences.

Further, upon the close scrutiny of the narrative of PWO1, it is
apparent that, at the time of arrest, the appellant had been explained
the allegation upon which he is being arrested. The testimony of PWO01

pertaining to the arrest is as follows:

g 000G BOEH I ggledd OBIHeO YO B OIeEND
BOE ¢I»E?

¢ ©end®8 B8R, gufe @l HRBe®sY vty @ ¢ O BV WWWHO eWICD
B wod BEacdD Byemndws Bedm wmoedrn 08 »F B¢
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27.

28.

29.

30.

BDDGEOR NI @ ¢.000.8. @I CD ¢®g IV PO WSO D¢ Bwo
gsizn.

[vide page 177 of the Appeal Brief]

The learned Counsel for the appellant has also contended that the
extract marked &:01 of the statement of the appellant must be
rendered inadmissible due to the discrepancies between the
information provided and the items recovered as a result of such
information. Especially, the appellant in his statement has disclosed

information of explosives and other equipment.

“@8 CIB Yy b, XXXXXX 0I00 CumOeh XXXXXX ¢0 888 000 Aded

BeeC OE ¢@ Beanmdn. OO 38 Bedn o> eusIdIm yeosy.”

This Court finds no discrepancy as contended by the learned Counsel

for the appellant, therefore such argument must fail.

Regulation 36(1) published in the Gazette of the Democratic Socialist
Republic of Sri Lanka, Extraordinary No. 1405/14 dated Saturday,
August 13, 2005, made by the President under section S of the Public

Security Ordinance (Chapter 40) is as follows:

“Any person who, without lawful authority or reasonable excuse, the
proof whereof shall lie on such person, transports, causes the transport
of, or has in his possession or under his control, any gun, explosive,

offensive weapons or offensive substance shall be guilty of an offence.”

“Control over explosives” in legal sense refers to having the power,
authority and ability to manage, direct, use or dispose of the

explosives. In this instance, high explosives RDX, even if the appellant
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did not have immediate direct physical possession of them. It is a
broader legal concept than possession and often encompasses
constructive possession, meaning the person knows of the explosives
and has the power and intent to exercise authority over them, such as

having access to the location, the explosives are stored/hidden.

31. The prosecution can establish a person’s control over explosives by
proving conscious and exclusive possession or if the items were not on
his person, that he had the ability to direct the use, storage or disposal
of the explosives. This is typically achieved through circumstantial

evidence proving knowledge and access.

“00® m»500 awc RDX a8 yyom ¢dn aleq uyom ¢dn O3 ecm or.0.01
VOO y.0w.8. YuuIm aCoE W wE8mo; O8s ewiw evm ger w8
g smeny 27(1) DeosiBe ymcd §8n B8xT ©1.t.05 ews.eme. 24047 Basin
@ BEBwr B8sY ©dnsy mS @B ymnewsd ¢l cane O ol ¢oim
Céam emIe YD O gm0 YO8 P80 98 .l ¢can @085 0w DIz
g »edd) ©@AITVewsy O RO Bedm O wrNd OB gnd, 6 Yo B
(mere knowledge) s0wmulc dotd 0508 5O O® wredd) wOITVewsY B¢
GBODO e v Bw wemex (Control) 08 »f wedd) w@ITVewsy HEno
s0Bede Wi @E dBE @wIws O gDEIMNOD BEIO Y W OB BIBW,
O @@ OBIBN B¢ DG D5 8O Ow KIBOD EBNEBEIL FJIICEWS m BY
GO 8 DOEH 00w O odeeRd Howide wrnd BuE Wi OB evm
BC NE® @n gmd, @ 9288ed 928ur § 0®® mEed BwE WOy DEO amd
s51@@wFecsl 988usy mom ¢ RDX @teg a8 yyosm ¢dx Becd Jd® 2 m0
85I Yromu 0®® m»Eed §8n SBHO HO EHmW wlen BRI GB® B¢ WS
@B D0 00® m»Eed s @aFecs’ 928u Wwom ¢ w8 ¥8sT B¢ wiweBsY
@000 Ry 6 @B D ed BoOmwe&.”

[vide page 80 of the High Court Judgment)
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32. Having meticulously evaluated the appellant’s knowledge of and access
to the explosives, the learned High Court Judge has thereafter
concluded that the prosecution has successfully established the
appellant’s control over them. This conclusion, it is noted, is founded

on reasoning that is not perverse.
33.In those circumstances, I am not inclined to interfere with the
conviction, disputed judgment together with the sentencing order and I

proceed to affirm the same. I dismiss the appeal and make no order

regarding costs.

Appeal dismissed.

34. The Registrar of this Court is directed to send this judgment to the

High Court in Colombo for compliance.

Judge of the Court of Appeal

B. SASI MAHENDRAN, J.

I agree

Judge of the Court of Appeal

Page 13 of 13



